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IN THE DISTRICT COURT OF JOHNSON COUNTY, KANSAS
CiviL COURT DEPARTMENT

POWERBACK REHABILITATION, LLC

Plaintiffs, Case No. 23CV1681
Chapter 60; Division 7

V.

)
)
)
)
)
KANSAS DEPARTMENT OF LABOR, )
)
)
)

Defendants.

JUDGMENT GRANTING PETITION FOR REVIEW

Plaintiff Powerback Rehabilitation, LLC (“Powerback”) filed a petition for review from an
administrative finding by Defendant Kansas Department of Labor (“KDOL”) that found
Powerback had violated a prospective employee’s statutory religious exemption rights pursuant to
K.S.A. 44-663 (effective November 23, 2021), which precludes retaliation against a refusal to be
vaccinated for COVID-19 as a condition of employment.

Powerback’s petition seeks relief pursuant to the Kansas Judicial Review Act (“KJRA”),
K.S.A 77-601 et. seq, and KDOL’s final order, which, in turn, allows for a separate action against
Powerback by the Kansas Attorney General to assess civil penalties. See K.S.A. 44-663(c)(3)(A).!

Powerback filed its petition for judicial review on March 30, 2023. Doc. 1. KDOL
answered on April 26, 2023. Doc. 5. Powerback then briefed its appeal on September 15, 2023.
KDOL responded on October 16, 2023. Docs. 12, and Powerback replied on October 31, 2023.

Doc. 13. Oral argument was on November 14, 2023.

! The civil penalties associated with a violation of this action depends on the size of the employer. It ranges from
$10,000 per violation for those with fewer than 100 employees to $50,000 for those with 100 or more employees.

1d. at (3)(C)(i), (ii).
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After considering the parties’ briefs and oral argument, the Court GRANTS the petition
and reverses the agency determination. The following are the facts from the administrative record.
THE RECORD BELOW

1. Plaintiff Powerback Rehabilitation, LLC (“Powerback) employs individuals at third
party healthcare facilities, including at Town Village of Leawood. It provides physical therapy,
occupational therapy, speech therapy, respiratory therapy, and care to the elderly.

2. Powerback is also a recipient of Medicare and Medicaid funding and is, thereby,
providing care to, among others, elderly patients.

3. The residential care facilities and/or assisted living communities have elderly patients
who are at a greater risk of severe illness for contracting COVID 19.

4. Staff vaccination has been found to reduce the risk of COVID-19.

5. After the resurgence of the Delta variant of the COVID-19 virus, Powerback
implemented a universal COVID-19 requirement for all its employees on August 2, 2021, and the
policy was revised on November 5, 2021.

6. The policy provided personnel employed at Powerback with an opportunity to request a
medical or religious exemption.

7. Noncompliance with the policy could result in corrective action or employment
termination or contract termination.

8. On November 9, 2022, Powerback offered complainant, Katlin Keeran, a full-time
position as an occupational therapist assistant.

9. The offer letter delivered to Ms. Keeran expressly stated that the job offer was contingent

upon proof of full COVID-19 vaccination or having an approved exemption per company policy.
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10. Keeran refused to provide a proof of vaccination, and, instead, requested a religious
accommodation.

11. To support the religious accommodation request, Keeran stated “I believe in seeking
alternatives to vaccines made using cell lines from aborted fetuses.”

12. Keeran supported her accommodation request with a statement from her friend, Beth
Oswald, who stated “I... know that Katlin has a religious object [sic] to the vaccine due to fetal
cells being using [sic] in the development stage to create the vaccine. Psalms 139 supports the
religious objection.” Doc. 12.

13. Powerback inquired further about other vaccines Keeran had obtained previously.

14. Keeran responded that she had a flu vaccine maybe two or three years prior.

15. Keeran supplemented an additional response stating, “I am not familiar with this
vaccine, but I decline to receive it as I am not familiar with it.” Doc. 1, Doc. 12.

16. Powerback subsequently determined that Keeran’s request did not meet the criteria for
an exemption from its universal COVID-19 vaccine policy.

17. Keeran continued to refuse providing proof of vaccination, and Powerback withdrew
Keeran’s job offer pursuant to its policy.

18. Keeran filed a complaint against Powerback’s failure to provide an exemption from the
COVID-19 vaccine requirement.

19. KDOL issued its Final Order on March 1, 2023, finding a violation of HB 2001.
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CONCLUSIONS OF LAW
The Statutory Basis for KDOL s Authority
As passed, K.S.A. 44-663 (Supp. 2023) (the “Vaccine Act”), provides for a religious
waiver or exemption for an employee, or prospective employee, who does not want to get
vaccinated for COVID-19.2

(&) Notwithstanding any provision of law to the contrary, if an employer
implements a COVID-19 vaccine requirement, the employer shall exempt an employee
from such requirement, without punitive action, if the employee submits a written waiver
request to the employer stating that complying with such requirement would: (1)
Endanger the life or health of the employee or an individual who resides with the employee,
as evidenced by an accompanying written statement signed by a physician or another
person who performs acts pursuant to practice agreements, protocols or at the order,
direction or delegation of a physician; or (2) violate sincerely held religious beliefs of the
employee, as evidenced by an accompanying written statement signed by the employee.

(b) An _emplover shall grant an exemption requested in accordance with this
section based on sincerely held religious beliefs without inquiring into the sincerity of

the request.

(Emphasis added.)

The statutory violation results when the “aggrieved” complainant does not receive an
exemption and then files a complaint with KDOL. K.S.A. 44-663(c)(1). If the employer imposes
a COVID-19 vaccination requirement, the employee need only submit a written waiver with
minimal justification for a religious exemption and the employer commits a violation (either by
not granting the waiver or inquiring about the sincerity of the claimed exemption). K.S.A. 44-
663(c)(2)(A). The agency must issue a final order outlining the findings and conclusion “as to

whether the employer violated this section.” 44-663(c)(2)(B). That order, unlike most agency

2 Although the statute also addresses a requested exemption for alleged health endangerment of the employee (or a
relative living with an employee), most of the litigation under this statute is under the religious exemption, and
according to KDOL’s counsel most of the complaints have been dismissed by the agency. Notably, unlike the
physician proof required under subsection (1), there is no requirement to justify the religious exemption so long as the
complainant references holding “a sincerely held religious belief” as the basis for an objection to vaccination.
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decisions that are subject to another administrative review, is then directly appealable for judicial
review. ld. The attorney general® is charged with enforcing the order by seeking penalties in a
separate proceeding. 44-663(c)(3)(A). The amount of such penalty depends on the size of the
employer and other potential mitigating factors. 44-663(c)(3)(C), (D).
The Legislature s Direct Challenge to Federal Law

This case squarely raises what can only be described as political pushback against federal
vaccination mandates which directed all federally funded contractors to vaccinate their employees
or risk the loss of federal funding. Vote explanations of certain senators after passage of H.B.

2001 (now K.S.A. 44-663) make this clear.

Mr. Vice President: Over 350 million individual's rights are being trampled by a
Presidential mandate that violates the 1st, 4th, 5th, 9th,10th, and 14th Amendments.
Kansans are fed up and since the mandate, have been rising up to say...this is where it
must stop. If we cannot stop this intrusion into our most personal decisions about our
health, where does it end? We have heard the voices of our citizens...and tonight we are at
the beginning of a turning point back toward individual liberty. States have plenary power,
and the duty to fight against unconstitutional actions. It has taken over 100 years to
reach this level of Federal tyranny, and it will take a long time to restore the rights
originally intended by our founders. But that journey has necessarily begun with this vital
bill that protects jobs, families, and the rights of our citizens. Is this bill the perfect remedy?
No. Many of us here tonight want a lot more. But this is a victory for liberty, and the patriots
standing tall across Kansas whose voices matter. They are why we are here tonight...and
we cannot let our vigilance wane or drop our guard. Liberty is only one generation from
extinction.—MIKE THOMPSON

Senators Gossage, Peck, Petersen, Steffen and Straub request the record to show they concur
with the “Explanation of Vote” offered by Senator Thompson on HB 2001. (Emphasis added.)

Mr. Vice President: It's important to remember the reason we are here is because of one
man - Joe Biden, who that he must push through constitutionally dubious vaccine

3 When a statute is challenged as being unconstitutional, the attorney general should be notified and given a chance
to intervene. Because Powerback raised any number of constitutional arguments, the Court inquired of KDOL’s
counsel whether the attorney general was informed of this case. She confirmed that the attorney general had been
informed by her office but declined to intervene pursuant to K.S.A. 75-764(b)(2) (outlining right of intervention).

5 Clerk of the District Court, Johnson County K ansas
01/30/24 04:33pm HNS



mandates through regulatory agencies, attempting to use American businesses as
proxies to do what he knew he legally could not do. These mandates have put our state,
our businesses, and regular Kansans in a horrible position. Do what we say - or fire your
employees. Do what we say - or lose your job. No matter if you've done any number of
things to keep your workforce safe, you *must* obey us or you will be fined, or lose your
federal contract, or be forced to fire the same front-line heroes that we were celebrating
mere months ago, exacerbating the very workforce shortage which is already hurting
Kansas businesses. That is why we are here today. We are deeply thankful for the thousands
of Kansans who wrote us, called us, and testified before the special joint committee. While
there are competing liberty interests before us today, when legislators are faced with a vote
in which individual liberties are at stake, we must stand with the people. | vote Yes on HB
2001.—KELLIE WARREN

Kansas Senate Journal, 2021 Spec. Sess. No. 1 (Emphasis added.)

By passage of the Vaccine Act, K.S.A. 44-663, the state gauntlet was thrown down to
directly challenge federal vaccination policy, inviting the constitutional arguments raised by
petitioner.

Standard of Review

Judicial review of agency action generally requires the district court to act as a reviewing
court. It does not make factual findings; instead, it reviews them. Douglas v. Ad Astra Info. Sys.,
L.L.C., 296 Kan. 552, 562, 293 P.3d 723, 729 (2013). Factual findings must not be set aside unless
clearly erroneous. K.S.A. 60-252 (a)(5). Typically, a court is confined to the agency’s record.
K.S.A. 77-618. That record may be supplemented with additional evidence. K.S.A. 77-619. A
reviewing court may grant relief only if it determines that one or more enumerated criteria have
been met. K.S.A. 77-621(b). In accordance with K.S.A. 77-621 (c), the court shall grant relief only
if it determines any one or more of the following:

1. The agency action, or the statute or rule and regulation on which the agency
action is based, is unconstitutional on its face or as applied;

2. the agency has acted beyond the jurisdiction conferred by any provision of law;
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3. the agency has not decided an issue requiring resolution.
4. the agency has erroneously interpreted or applied the law;

5. the agency has engaged in an unlawful procedure or has failed to follow
prescribed procedure;

6. the persons taking the agency action were improperly constituted as a decision-
making body or subject to disqualification;

7. the agency action is based on a determination of fact, made or implied by the
agency, that is not supported to the appropriate standard of proof by evidence that
is substantial when viewed considering the record as a whole, which includes the
agency record for judicial review, supplemented by any additional evidence
received by the court under this act; or

8. the agency action is otherwise unreasonable, arbitrary, or capricious. including
criterion (4) which allows the Court to grant relief if the agency has erroneously
interpreted or applied the law.

(Emphasis added.)

A court has the power to grant appropriate relief. K.S.A. 77-622(b). It must review
questions of fact to determine whether the agency’s findings are supported by substantial evidence.
K.S.A.77-621(d). Arguably, this is not a case about the adequacy of the agency’s factual findings
or even the determination of a violation. Rather, it is whether the entire scheme of the statute is
preempted and/or unconstitutional both on its face and as applied.

Accordingly, the court will dispense with an ordinary discussion of KJRA review, save
one. At root, the question always remains whether an administrative agency has a statutory basis
to render a determination. But when that statutory basis itself is flawed, the agency adjudication

is rendered void. The Supremacy Clause is one constitutional mandate that is not subject to agency

purview.

Constitutional issues present a unique situation, however, because administrative boards
and agencies may not rule on constitutional questions. Therefore, “the issue of
constitutionality must be raised when the case is on appeal before a court of law.” In re
Residency Application of Bybee, 236 Kan. 443, Syl. 1 4, 691 P.2d 37 (1984).
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U.S.D. No. 443 v. Kansas State Bd. of Educ., 266 Kan. 75, 81, 966 P.2d 68, 76 (1998) (addressing
constitutional issues in the context of the KIRA).

The Supremacy Clause, directly implicated here, as will be noted below, is discussed in
Bluestem Telephone Co. v. Kansas Corporation Commission, 52 Kan. App. 2d 96, 109-110, 363

P.3d 1115 (2015) (emphasis in original):

“The Supremacy Clause provides that ‘the Laws of the United States' (as well as treaties
and the Constitution itself) ‘shall be the supreme Law of the Land ... any Thing in the
Constitution or Laws of any state to the Contrary notwithstanding.” Art. VI, cl. 2. Congress
may consequently pre-empt, i.e., invalidate, a state law through federal legislation. It may
do so through express language in a statute. But even where, as here, a statute does not
refer expressly to pre-emption, Congress may implicitly pre-empt a state law, rule, or other
state action. See Sprietsma v. Mercury Marine, 537 U.S. 51, 64, 123 S.Ct. 518, 154 L.Ed.2d
466 (2002).

“It may do so either through ‘field” pre-emption or ‘conflict’ pre-emption. As to the former,
Congress may have intended ‘to foreclose any state regulation in the area,’ irrespective of
whether state law is consistent or inconsistent with ‘federal standards.” Arizona v. United

States, 567 U.S. ——, ——, 132 S.Ct. 2492, 2502, 183 L.Ed.2d 351 (2012).... In such
situations, Congress has forbidden the State to take action in the field that the federal statute
pre-empts.

“By contrast, conflict pre-emption exists where ‘compliance with both state and federal
law is impossible,” or where ‘the state law “stands as an obstacle to the accomplishment
and execution of the full purposes and objectives of Congress.” > California v. ARC
America Corp., 490 U.S. 93, 100, 101, 109 S.Ct. 1661, 104 L.Ed.2d 86 (1989). In either
situation, federal law must prevail.” (Emphasis added.) ONEOK, Inc. v. Learjet, Inc., 575
U.S.——, 135S.Ct. 1591, 159495, 191 L.Ed.2d 511 (2015).

Our Supreme Court has stated that “ ‘[i]n the absence of express preemption, there is a
strong presumption that Congress did not intend to displace state law.” ” Doty v. Frontier
Communications, Inc., 272 Kan. 880, 891, 36 P.3d 250 (2001) (quoting Graham v. Wyeth
Laboratories, 666 F. Supp. 1483, 1489 [D.Kan.1987]). Moreover, the court has stated “that
the conflict between the two laws must be positive and direct in order to make coexistence
of the two laws an impossibility. It is necessary that the state law in its application to the
same field contravene federal public policy or cause a different result or consequence.” 272
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Kan. at 891, 36 P.3d 250. We exercise unlimited review over questions of whether federal
preemption applies in a particular case. Northern Natural Gas Co. v. ONEOK Field
Services Co., 296 Kan. 906, 940, 296 P.3d 1106, cert. denied — U.S. ——, 134 S.Ct.
162, 187 L.ed.2d 40 (2013).

Powerback contends that application of K.S.A. 44-663 is preempted by federal law. The
Court agrees.

I. “CONFLICT” PREEMPTION BETWEEN K.S.A. 44-663 AND FEDERAL LAW.

Powerback argues that the Kansas statute directly conflicts with federal vaccination
legislation and regulation. KDOL, however, argues it merely complements federal law. The
Supremacy Clause instructs courts to give federal law priority when state and federal laws clash.
Armstrong v. Exceptional Child Center, Inc., 575 U.S. 320 (2015).

Here, there is little doubt about a direct clash. By enacting a legislative scheme that uses state
employers as proxies to protest vaccination requirements, the legislature has sought to punish
employers who comply with federal law, jeopardizing their receipt of federal healthcare funding.
Sen. Warren invoked the illegality of federal vaccination mandates as “attempting to use American
businesses as proxies to do what he [Biden] knew he legally could not do.” K.S.A. 44-663

essentially does what the legislature knows it cannot legally do.*

4 On February 14, 2022, Kansas Governor Laura Kelly issued Executive Directive No. 22-550,

acknowledging that compliance with the Kansas Vaccine Act puts the state of Kansas and Health Care Facilities at
risk of losing federal funding to the detriment of the most vulnerable citizens of Kansas. Governor Kelly’s Directive
reads in relevant part:

...the federal Centers for Medicare and Medicaid Services (CMS) has published an interim final

rule establishing requirements regarding COVID-19 vaccine immunization of staff among

Medicare-and Medicaid-certified providers and suppliers;

...attempts to prevent enforcement of the CMS rule failed to receive temporary relief from

[SCOTUS], creating an active requirement to comply [with the IFR] in order to receive needed

funds for medical care; and

...the loss of CMS funding would result in the loss of services for Kansas veterans, elderly and
disabled.

The Governor’s Office, Executive Directive No. 22-550 (February 14, 2022)
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The state “religious exemption” provision sets up a no-win employer® dilemma. Either lose
federal funding and get fined by the federal government or feel the heel of state penalties through
a legislatively crafted “religious exemption” that is essentially unchallengeable. This is a direct
conflict as will be discussed below..

The U.S. Secretary of Health and Human Services Interim Final Rule with Comment Period
requires that healthcare facilities which receive Medicare and Medicaid funding must ensure that
their staff are vaccinated against COVID-19. (“IFC”) 86 Fed. Reg. at 61,56, 61616-61,627; Biden
v. Missouri, 595 U.S. 87 (2022) (upholding federal law that requires healthcare workers to be
vaccinated); 42 U.S.C. 8 1302 and 1395hh (giving the U.S. Secretary of Health and Human
Services the statutory authority to promulgate Medicare and Medicaid rules and regulations).

The IFC regulates providers and suppliers of Medicare and Medicaid funded Comprehensive
Outpatient Rehabilitation Facilities, clinics, providers of outpatient physical therapy and speech
language pathology services, rehabilitation hospitals, and long-term care facilities including
nursing homes. Id. at 61,556. It requires these providers to develop policies and procedures to
ensure COVID-19 staff vaccination as a condition of Medicare and Medicaid funding. Id. at
61,593. (Emphasis added.)

The IFC expressly “preempts the applicability of any State or local law providing for
exemptions to the extent such law provides broader exemptions than provided for by Federal law
and are inconsistent with this IFC.” Id. at 61,572, 61,613 (emphasis added).

Thus, the IFC anticipated state laws like K.S.A. 44-663 by noting: “State and local laws that

forbid employers in the State or locality from imposing vaccine requirements on employees

5> The Court would hazard a guess that virtually all employers in healthcare receive some kind of reimbursement
from federal programs like Medicare or Medicaid.
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directly conflict with this exercise of our statutory health and safety authority to require
vaccinations for staff of the providers and suppliers subject to this rule.” Id. at 61,613.

There is little doubt that K.S.A. 44-663 forbids vaccine requirements by erecting a legal
framework to encourage an unassailable religious exemption, and, thereby, penalize employers
who comply with federal law. This is by design.

An examination of K.S.A. 44-663’s provisions demonstrates that if a person objects to
vaccination by merely using the words “sincerely held religious belief,” no further inquiry is
allowed. The IFC also addresses non-compliance and can result in monetary penalties, denial of
payment for new admissions, or termination of the Medicare/Medicaid provider’s agreement. Id.
at 61,574.

The IFC forbids, essentially, what K.S.A. 44-663 allows, an evasion of vaccination policy
by employees who object to the same by virtue of a state exemption that is untouchable. Unlike
KDOL’s argument, there is virtually no “complementary” facet of state law. By using the phrase
“sincerely held religious belief” K.S.A. 44-663 mimics federal discrimination law in name only

but provides no consideration of employer hardship.® But it has no provision for hardships.

® Other courts have looked at similar COVID-19 vaccine issues when comparing applicable state laws to an
analysis of an accommodation and the existence of undue hardship. Courts have routinely held that when an employer
would have had to violate a state law (i.e., the state regulation mandate) in order to accommodate its employee,
violating the law clearly established an undue hardship for the employer/business. See e.g., Bolonchuk v. Cherry
Creek Nursing Ctr./Nexion Health, Civil Action 22-cv-02590-RMR-KLM, at *13-14 (D. Colo. Apr. 12, 2023) (the
court found as a matter of law that requiring an employer to violate the law caused an undue hardship for the defendant
employer to accommodate plaintiff's religious-based vaccine exemption request; Lowe v. Mills, No. 1:21-cv-00242-
JDL, 2022 WL 3542187, at *9 (D. Me. Aug. 18, 2022) (holding that the employer had established an undue hardship
when it would have been required to violate a state COVID-19 vaccine mandate to accommodate the employee's
religious-based exemption request); Marte v. Montefiore Med. Ctr., No. 22-CV-03491-CM, 2022 WL 7059182, at *4
(S.D.N.Y. Oct. 12, 2022) (holding that the plaintiff's requested accommodation would qualify as an undue hardship
because it required the defendant-employer to violate the New York State Department of Health mandate requiring
personnel at healthcare facilities to be fully vaccinated against COVID-19). The Tenth Circuit has found that
“particular jobs may be completely incompatible with particular religious practices, and it would be unfair to require
employers faced with such irreconcilable conflicts to attempt futilely to resolve them.” Equal Emp. Opportunity
Comm'n v. JBS USA, LLC, 339 F. Supp. 3d 1135, 1181 (D. Colo. 2018) (citations omitted).
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Under Title VII, for example, a plaintiff must show a bona fide religious belief that conflicts
with an employment requirement, which then triggers an accommodation analysis, see Trans
World Airlines, Inc. v. Hardison, 432 U.S. 63, 74 (1977) (discussing employer Title VII
accommodation obligations for religious practices of employees). No such analysis is allowed
under K.S.A. 44-663.

It is difficult to see how any unvaccinated healthcare worker can be “accommodated” when
her very purpose is to meet with an elderly and vulnerable patient population.” In this case, the
employer would have to hire someone to do nothing or face possible legal action if the employee
exposed other employees or patients to COVID-19. The employer would be liable for allowing
an unreasonable risk of exposure.®

Kansas law uses the phrase “religious beliefs” as including, but not limited to “theistic and
non-theistic moral and ethical beliefs as to what is right and wrong that are sincerely held with the
strength of traditional religious views.” K.S.A. 44-663(d)(8). It precludes, however, any testing of
such belief by stating that the employer “shall grant an exemption requested in accordance with
this section based on sincerely held religious beliefs without inquiring into the sincerity of the
request.” K.S.A. 44-663(b) (emphasis added). This blanket prohibition sets up a dilemma. Hire
the worker for a do-nothing job or risk the loss of federal funding and a discrimination charge over

a denied religious exemption that exists without consideration of required federal law.®

" The debate over masking versus vaccination is one that need not be launched here. It is sufficient that federal
policy and the employer’s policy deems vaccination to be necessary.

8 COVID-19 is resurgent at present. https://www.nytimes.com/interactive/2023/us/covid-cases.html

% Courts faced with “religious” objections to vaccine requirements have developed various means of scrutinizing the
invoked belief system to ensure it is rooted in a plaintiff’s religion and not merely an opposition based on “political,
sociological, or philosophical” beliefs. Fallon v. Mercy Cath. Med. Ctr. of Se. Pennsylvania, 877 F.3d 487, 490 (3d
Cir. 2017). Even if a valid objection, the employer retains the right to show hiring such a person poses a hardship.
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KDOL argues that the IFC language which “preempts the applicability of any State or local
law providing for exemptions to the extent such law provides broader exemptions than provided
for by Federal law and are inconsistent with this IFC” should mean the state law is both broad
and inconsistent. Powerback submits that the IFC language is plain. It prohibits the broad
exemptions that are evident here. State law is in now way complementary. It is oppositional.

Rather, K.S.A. 44-663 is a form of strict liability. It is antithetical to any fair adjudications.
It permits only one outcome, hiring someone who otherwise cannot be employed under federal
law or refuse and face a state penalty.

Accordingly, the Court holds K.S.A. 44-663 is preempted by federal law.

I1. TITLE VII PREEMPTION!?
Powerback also argues that K.S.A. 44-663 violates Title VII because it prohibits

cooperation and inquiry into the sincerity of the religious requests for exemption and would
prevent compliance with policies that the IFC requires.

This argument is really a species of the preemption analysis above because the IFC
identifies Title VII as one of the federal laws it intends for employers to follow. IFC at 61,568.
Title VI states “it shall be an unlawful employment practice for an employer... to discharge any
individual, or otherwise to discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment because of such individual’s... religion,” 42 U.S.C.
2000e-2(a); Thomas v. Nat’l Ass’n of Letter Carriers, 225 F.3d 1149, 1154 (10" Cir. 2000)

(quoting 42 U.S.C. 2000(e)(j)). “Religion” is defined to include only those “aspects of religious

10" powerback also briefly suggests that the Kansas Act Against Discrimination, K.S.A. 44-1001, et seq, is implicated
but it barely cites any statutory provision. Needless to say, even under a state scheme, the employer has the right to
show a legitimate non-discriminatory reasons for not hiring someone. Unified Sch. Dist. No. 259 v. Kansas Comm'n
on C.R., 7 Kan. App. 2d 319, 322, 640 P.2d 1291, 1294 (1982)
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observance and practice” that an employer is able to “reasonably accommodate... without undue
hardship on the conduct of the employer’s business.” Id. at 1154-1155 (quoting 42 U.S.C.
2000(e)(j))-

Identifying the sincerely held religious belief, however, is the beginning of any analysis
under Title VII, not its concluding result. Federal law then requires conducting a reasonable
accommodation of religious practices of employees or prospective employees, unless the
accommodation would result in undue hardship on the conduct of its business. 29 C.F.R.
1605.2(b)(1), (2) (1989) provides that those who cannot be vaccinated due to sincerely held
religious beliefs may be granted an exemption. Presumably, if accommodation is available, then
an employee can be assigned accordingly. Kansas law is unnecessary if federal law takes into
account this analysis. But K.S.A. 44-663 ignores existing law and sets up a likely violation.

Kansas intentionally cuts off any accommodation or hardship analysis because it forbids
inquiry once the employee merely claims a sincerely held religious belief and adopts the word
series necessary to prevent further inquiry. Under the federal analysis, an employer’s obligation
is to protect an employee from retaliation but that is tempered by other considerations. This
balancing of interests requires an interactive process between employee and employer. Thomas v.
Nat’l Ass’n of Letter Carriers, 225 F.3d 1149, 1155 (10" Cir. 2000).

The EEOC guidance on religious accommodations also expressly permits inquiry into the
sincerity of the religious belief. An employee who fails to cooperate with an employer’s reasonable
request for verification of religious sincerity loses any subsequent claim that the employer denied
accommodation. EEOC Compliance Manual, pages 12-14, 48-51. Bushouse v. Local Union 2209,
United Auto., Aerospace & Agric. Implement Workers of Am., 164 F. Supp. 2d 1066, 1076 n.18

(N.D. Ind. 2001) (union’s refusal to provide accommodation unless employee produced
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independent corroboration that his request was motivated by a sincerely held religious belief did
not violate Title VII).

K.S.A. 44-663 is a calculated effort to negate federal vaccination law, which expressly
prohibits what Kansas has enacted.'* Accordingly, the Court concludes that the IFC scheme that
requires compliance with Title V1 also preempts Kansas law.

I1l. THE VACCINE ACT VIOLATES DUE PROCESS.?

Powerback also has raised constitutional attacks on the Vaccine Act, broadly described as
Fourteenth Amendment due process and equal protection violations. The Court will address the
due process violation. The Fourteenth Amendment states, in pertinent part, states that no State
shall “deprive any person of life, liberty, or property without due process of law.” ““Due process’
emphasizes fairness between the State and the individual dealing with the State, regardless of how
other individuals in the same situation may be treated.” Ernest v. Faler, 237 Kan. 125, 129, 697
P.2d 870 (1985) (quoting Ross v. Moffitt, 417 U.S. 600, 609 [1974]).

Due process rights require, at a minimum, that “deprivation of life, liberty, or property by
adjudication be preceded by notice and opportunity for hearing appropriate to the nature of the

case.” State v. King, 288 Kan. 333, 354, 204 P.3d 585 (2009)(quoting Mullane v. Central Hanover

1 Courts have routinely held that when an employer would have had to violate a state law (i.e., the state
regulation mandate) in order to accommodate its employee, violating the law clearly established an undue hardship
for the employer/business. See e.g., Bolonchuk v. Cherry Creek Nursing Ctr./Nexion Health, Civil Action 22-cv-
02590-RMR-KLM, at *13-14 (D. Colo. Apr. 12, 2023) (the court found as a matter of law that requiring an employer
to violate the law caused an undue hardship for the defendant employer to accommodate plaintiff's religious-based
vaccine exemption request; Lowe v. Mills, No. 1:21-cv-00242-JDL, 2022 WL 3542187, at *9 (D. Me. Aug. 18, 2022)
(holding that the employer had established an undue hardship when it would have been required to violate a state
COVID-19 vaccine mandate to accommodate the employee's religious-based exemption request); Marte v. Montefiore
Med. Ctr., No. 22-CV-03491-CM, 2022 WL 7059182, at *4 (S.D.N.Y. Oct. 12, 2022) (holding that the plaintiff's
requested accommodation would qualify as an undue hardship because it required the defendant-employer to violate
the New York State Department of Health mandate requiring personnel at healthcare facilities to be fully vaccinated).

12 Based on the Court’s resolution of the preemption and due process issues, it declines to address any other issues
as unnecessary.
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Bank & Tr. Co.,339 U.S. 306, 313 (1950)). Ordinarily, district courts have been cautioned to avoid
addressing constitutional violations if possible. Butler v. Shawnee Mission School District Board
of Education, 314 Kan. 553, 574 502 P.3d 89 (2022).

Here, that is not possible because if the statutory scheme is not subject to federal
preemption, it otherwise violates an employer’s right to challenge conduct before it loses a
property interest, federal funding, or is subjected to a fine, based on an uncontestable basis of
liability.

The Due Process Clause entitles a person to an impartial and disinterested tribunal in both
civil and criminal cases. This requirement of neutrality in adjudicative proceedings
safeguards the two central concerns of procedural due process, the prevention of unjustified
or mistaken deprivations and the promotion of participation and dialogue by affected
individuals in the decision-making process. See Carey v. Piphus, 435 U.S. 247, 259-262,
266-267, 98 S.Ct. 1042, 1043, 1050-1052, 1053, 1054, 55 L.Ed.2d 252, (1978). The
neutrality requirement helps to guarantee that life, liberty, or property will not be taken on
the basis of an erroneous or distorted conception of the facts or the law. See Mathews v.
Eldridge, 424 U.S. 319, 344, 96 S.Ct. 893, 907, 47 L.Ed.2d 18 (1976). At the same time, it
preserves both the appearance and reality of fairness, “generating the feeling, so important
to a popular government, that justice has been done,” Joint Anti-Fascist Committee v.
McGrath, 341 U.S. 123, 172, 71 S.Ct. 624, 649, 95 L.Ed. 817 (1951) (Frankfurter, J.,
concurring), by ensuring that no person will be deprived of his interests in the absence of
a proceeding in which he may present his case with assurance that the arbiter is not
predisposed to find against him.

Marshall v. Jerrico, Inc., 446 U.S. 238, 242 (1980).%3

This case distorts employment law and anything approaching a fair adjudication process.

It stacks the deck in favor of the employee through an uncontestable exemption that ties the

13 In Marshall, the Court unanimously upheld a statutory scheme that allows civil penalties to be collected for the
unlawful employment of child labor which was challenged because such fines were returned to the administrative
agency to reimburse the cost of determining the violations. In other words, the assessing agency benefitted from its
own determination of a violation. 1d. at 239.
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employer’s hands from contesting the basis for liability under the act. It makes a fine a foregone
conclusion.

The Vaccine Act provides in K.S.A. 44-663(b): “An employer shall grant an exemption
requested in accordance with this section based on sincerely held religious beliefs without
inquiring into the sincerity of the request.” (Emphasis added.) This is a form of strict liability.
The mere request forecloses question. If the employer balks, it becomes a violation and the basis
for a civil sanction. Therefore, it coerces the employer to hire employees who are immune but
unqualified because of health and safety concerns that protect other employees or patients.

Preliminarily, it should be noted that other courts have addressed the validity of religious
exemptions for mandatory vaccination laws, albeit to validate such laws. Schmidt v. City of
Pasadena, LACV21-8769 JAK, 2023 WL 4291440 *10 (C.D. Calif. March 8, 2023) (citing
Jacobson v. Massachusetts, 197 U.S. 11, 25-27 (1905) (“[A] community has the right to protect
itself against an epidemic of disease which threatens the safety of its members”); see also Kheriaty
v. Regents of the Univ. of Cal., No. 22-55001, 2022 WL 17175070, at *1 (9th Cir. Nov. 23, 2022)
(“Kheriaty fails to offer any appropriate historical example to establish a ‘fundamental right’ to be
free from a vaccine mandate at a workplace.”); Williams v. Brown, 567 F. Supp. 3d 1213, 1226
(D. Or. 2021) (“Courts have also consistently held that, following Jacobson, challenges to
vaccination mandates are properly considered under rational basis review.”).

Ordinarily, an employer faced with a religious exemption under Title VII, has a right to
inquire about the same before granting an exemption or denying the same through a balanced legal
equation that considers both interests. Powerback and KDOL focus strictly on the procedural

aspects of due process, notice and a meaningful opportunity to be heard. KDOL suggests that
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masking and frequent testing* could have been used to accommodate the complainant in this case.
But the act does not even provide for an accommodation analysis even if KDOL’s suggestions
could be viewed as an “accommodation,” when, in fact, they are likely to be challenged as
ineffective.

Due process involves more than the mechanics of conducting a hearing. Rather, it can
include ““a substantive component, which forbids the government to infringe certain fundamental
liberty interests at all, no matter what process is provided, unless the infringement is narrowly
tailored to serve a compelling state interest.” Reno v. Flores, 507 U.S. 292, 301-02 (1993).
“[N]arrow tailoring is required only when fundamental rights are involved,” whereas “[t]he
impairment of a lesser interest ... demands no more than a ‘reasonable fit’ between governmental
purpose ... and the means chosen to advance” it. Id. at 305. A “lesser interest” would include
avoiding a stiff government-mandated penalty for employment discrimination. Employers also
have a property interest in operating their businesses in a manner that promotes public health.

There is no “reasonable fit” under the Vaccine Act between the prohibited practice
identified (not granting an exemption) and any meaningful basis to either contest the same or
demonstrate it would produce a hardship. The statutory scheme essentially eliminates any real
“day in court” or a fair adjudicatory scheme. State v. Roat, 311 Kan. 581, 591, 466 P.3d 439 (2020).

The Vaccine Act attempts to mimic Title VII’s definition of “sincerely held religious
beliefs” but otherwise is devoid of an adjudicatory standard that allows a balancing of interests. In

that respect, the statutory scheme is akin to a default that is imposed when the employer questions

14 Interestingly, in a very similar case of a municipal vaccination mandate, the employee alleged that masking and
testing were harmful and that he should be exempt from both. Ironically, he contended that masking was not
effective. Schmidt v. City of Pasadena, LACV21-8769 JAK, 2023 WL 4291440 *1, *8 (C.D. Calif. March 8, 2023).
The frequent testing or masking component to Covid 19 is a false equivalency, even if the Vaccine Act allowed
consideration of the same.
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the premise for liability. Due process requires a hearing before there is a permanent deprivation of
rights [judgment], although an unresponsive defendant may forfeit this constitutional right. Bazine
State Bank v. Pawnee Prod. Serv., Inc., 245 Kan. 490, 494, 781 P.2d 1077, 1081 (1989) cert.
denied, 495 U.S. 932 (1990) (upholding default for failure to answer as not a violation of due
process). A judgment entered without due process, however, is void if a court acts inconsistently
with the same, id. at 495-96, and the same should apply to legislative schemes that impose liability
through an administrative process that does the same thing.

Stripping employers of significant adjudicatory rights which exist in other employment law
contexts and then imposes a default by merely inquiring into the basis for an employment
exemption demonstrates an arbitrary and unreasonable action and a substantive due process
violation. Darling v. Kansas Water Office., 245 Kan. 45, 51, 774 P.2d 941, 945-46 (1989)
(affirming determination that statute which stripped classified employees of job protections to
authorize their discharge violated due process).

The Constitution, however, is concerned with means as well as ends. The Government has

broad powers, but the means it uses to achieve its ends must be “consist[ent] with the letter

and spirit of the constitution.” McCulloch v. Maryland, 4 Wheat. 316, 421, 4 L.Ed. 579

(1819). As Justice Holmes noted, “a strong public desire to improve the public condition

is not enough to warrant achieving the desire by a shorter cut than the constitutional way.”
Pennsylvania Coal, 260 U.S., at 416, 43 S.Ct. 158.

Horne v. Dep't of Agriculture, 576 U.S. 350, 362 (2015).

The Vaccine Act, while it may demonstrate a strong legislative desire to protect the
unvaccinated on religious grounds also contains a strong dose of political retaliation because it is
unnecessary in light of other laws that protect against discrimination. Thereby, it ends up short
cutting important litigation rights that normally adhere in all cases involving employment

discrimination.
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Kansas courts ordinarily strive to uphold legislative enactments so long as they are
reasonably necessary for the effectuation of a legitimate and substantial state interest. Kansas
Commission on Civil Rights v. Sears, Roebuck & Co., 216 Kan. 306, 307, 318 (1975). The state’s
interest here is nakedly devoid of such an interest when other existing laws cover religious
discrimination. It does not meet the rational basis test for its justification based on its hasty passage
and baseless invocation of the unconstitutionality of federal vaccination law to justify the same.
See Bridges v. Houston Methodist Hosp., 543 F. Supp. 3d 525, 527 n. 3 (S.D. Tex. 2021), aff'd sub
nom. Bridges v. Methodist Hosp., No. 21-20311, 2022 WL 2116213 (5th Cir. June 13, 2022)
(citing Jacobson v. Massachusetts, 197 U.S. 11, 25 S.Ct. 358, 49 L.Ed. 643 (1905) (the state's
compulsory vaccination law did not violate the Fourteenth Amendment); Compagnie Francaise
De Navigation a Vapeur v. Bd. of Health of State of La., 186 U.S. 380, 22 S.Ct. 811, 46 L.Ed. 1209
(1902) (Louisiana law requiring involuntary quarantine during a yellow fever outbreak was a
reasonable exercise of state police power)).

If the legislature had taken a balanced approach this would be a different case. Instead, the
scheme enacted seeks to entitle those who object to vaccines at the expense of others, and impose
costs on the employer that are unjustified.

Although her claims fail as a matter of law, it is also necessary to clarify that Bridges has
not been coerced. Bridges says that she is being forced to be injected with a vaccine or be
fired. This is not coercion. Methodist [Hospital] is trying to do their business of saving
lives without giving them the COVID-19 virus. It is a choice made to keep staff, patients,
and their families safer. Bridges can freely choose to accept or refuse a COVID-19 vaccine;
however, if she refuses, she will simply need to work somewhere else.

If a worker refuses an assignment, changed office, earlier start time, or other directive, he

may be properly fired. Every employment includes limits on the worker's behavior in

exchange for his remuneration. That is all part of the bargain.

Bridges, 544 F. Supp. 3d at 528.
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The Court need not address whether the agency’s action also violates the Equal Protection

clause. The relief granted herein is sufficient.
Accordingly, the Court sustains the petition for review for the reasons outlined above.

The petition for review is GRANTED and the agency’s determination is reversed,

consistent with this decision.
IT IS SO ORDERED.

1/30/2024 /s/ David W. Hauber

DATE DISTRICT COURT JUDGE, DIV. 7

NOTICE OF ELECTRONIC SERVICE

Pursuant to KSA 60-258, as amended, copies of the above and foregoing ruling of the court
have been delivered by the Justice Information Management System (JIMS) automatic notification
electronically generated upon filing of the same by the Clerk of the District Court to the e-mail
addresses provided by counsel of record in this case. Counsel for the parties so served shall
determine whether all parties have received appropriate notice, complete service on all parties who

have not yet been served and file a certificate of service for any additional service made.
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