
IN THE DISTRICT COURT OF SHAWNEE COUNTS, KANSAS
CIVIL DWISION

KANSAS GOVERNMENTAL )
ETHICS COMMISSION, EXREL. )
MARK SKOGLUND, EXECUTIVE DIRECTOR, )

)
Plaintiff, ) Case No. SN-2023-MV-000095

)
vs. )

)
DAVID MATTHEW BILLINGSLEY, )

)
Defendant, )

.)
Pursuant to K.S.A 25-4158(d) and K.S.A. Chapter 60

PLAINTIFF'S MEMORANDUM REQUESTING DENIAL OF DEFENDANT'S
ATTORNEY FEES AND COSTS

COMES NOW, Plaintiff, the Kansas Governmental Ethics Commission, ex. rel. Executive

Director Mark Skoglund ("KGEC"), by and through counsel, Kaitlyn R. Bull-Stewart, and hereby

submits this memorandum m response to Defendant David Matthew Billingsley's ("Billingsley")

request for attorney fees and costs.

NATURE OF THE CASE

On August 19,2024, this Court issued its Memorandum Decision and Order for the above-

captioned matter. This Court struck the KGEC's Petition for Order Enforcing Administrative

Subpoena ("Petition") on the grounds that K.S.A. 25-4154(a) is unconstitutionally vague as

applied to Billingsley. However, this Court did not rule on the issue of attorney fees and sanctions,

and at a status hearing held August 27,2024, it ordered the parties to simultaneously brief the issue

for the Court to consider at a separate hearing.
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ARGUMENTS AND AUTHORITIES

As part of his Kansas Public Speech Protection Act (PSPA) Motion, Billingsley requests

that the court order the KGEC pay Billingsley's attorney fees since he prevailed under the motion.

K.S.A. 60-5320(g) provides:

The court shall award the defending party, upon a determination that the moving party has

prevailed on its motion to strike, without regard to any limits under state law: (1) Costs of

litigation and reasonable attorney fees; and (2) such additional relief, mcluding sanctions

upon the responding party and its attorneys and law firms, as the court determines

necessary to deter repetition of the conduct by others sunilarly situated.

a. The court should not award attorney fees under K.S.A. 60-5320(g) because a

PSPA motion to strike was not raised in a proceduraUy proper manner.

In the interim between this Court's August 19, 2024, Memorandum Decision and Order,

and the date of this filing, the Kansas Court of Appeals issued its decision in Kan. Governmental

Ethics Comm'n v. Shepard, Nos. 126,522 & 126,523, 2024 WL 4095609 (Kan. Ct. App. Sep. 6,

2024) (pending publication). A true and correct copy of this opinion pending publication is

attached and incorporated as Exhibit A. In Shepard, the Court of Appeals recognized that PSPA

motions, such as the one at bar, are "unusual and problematic because no pleading has yet been

filed" and "the Act contemplates that a motion to strike is filed after service of a complaint, not

before[.]" Id. at *5 (emphasis in original). The Kansas Court of Appeals does not appear to

consider an application or petition for the enforcement of a KGEC subpoena to be a pleading or

complaint under the PSPA because such application or petition does not set forth claims against

an entity or individual. Id.

Significantly, the Appellate Court stated that "[njothing in the statute permits an earlier

motion to strike, as ^Defendant] filed here." Id. To further support this finding, the Appellate Court

quoted K.S.A. 60-5 3 2 0(d), which states the "motion to strike made under this subsection must be

filed within 60 days of the service of the most recent complaint or, in the court's discretion, at any



later time upon terms it deems proper." (Emphasis added). The court also relied on other portions

of the PSPA that also contemplate the filing of a pleading with claims for relief before a motion to

strike may be filed. Id. ("To the contrary, the rest of the statute contemplates that a pleading has

been filed. See, e.g., K.S.A. 2022 Supp. 60-5320(d) (allowing affidavits to shore up factual

contentions in petition; K.S.A. 2022 Supp. 60-5320(e)(2) (referring to post-pleading matters—'all

discovery, motions or other pending hearings shall be stayed upon the filing of the motion to

strike').")

To reach this conclusion, the Appellate Court analyzed the interaction between K.S.A. 60-

5320 and the KCFA, specifically K.S.A. 25-4158(c). The Court contrasted the PSPA's procedural

requirement that a complaint must be served before a PSPA motion to strike can be filed with the

flexibility the KGEC has to issue investigatory subpoenas "regardless of whether a complaint has

been filed;' K.S.A. 25-4158(c). Shepard, 2024 WL 4095609 at *5. While "claim" is broadly

defined, the PSPA's rule regarding the timing to file a motion to strike is narrow: any motion to

strike must be filed within sixty days of the sendce of "the most recent complaint[,Y not before.

K.S.A. 60-5320(c)-(d); Shepard, 2024 WL 4095609 at *5 (emphasis added). The Court of Appeals

opined that, because no complaint alleging a violation of the KCFA had been filed, the motions to

strike were procedurally premature.

The procedural posture of the cases in Shepard, and the investigatory background of the

cases, are nearly identical to the one at bar. The only difference is that, in April 2023, the

Legislature enacted K.S.A. 25-4119h, which states that "[a]ll actions filed by the commission in

district court pursuant to this act shall constitute a claim for purposes of the Kansas public speech

protection act." Notably, K.S.A. 25-4119h does not state that all actions filed by the KGEC in

district court constitute "complaints" for the puq^ose of the PSPA. Although KGEC's Petition



constitutes a "claim" under the PSPA broadly, the Court of Appeals has recognized that such

Petition is not a "complaint" for the puq)oses of the procedural prerequisite necessary for a movant

to file a PSPA motion to strike. Put differently, the addition ofK.SA. 25-4119h did not alter the

PSPA's requirement that a complaint, not a "claim", must be served upon the moving party before

that party can file a motion to strike. No complaint has been filed against Billingsley; therefore,

his filing of a PSPA motion to strike was procedurally premature and should not be a basis for the

awarding of attorney fees. Consequently, this Court should not award attorney fees because K.S.A.

60-5320 is the incorrect procedural device at this stage of the proceedings since no complaint has

been filed.

b. If thisLCourt allowsthe motionio strike tqhe the basis for the awarding of attorneY

fees^_the use qf_ the term "shall" in K.S.A. 60~5320(e) is a directory DrQvision,
meamngjthis Cpurtjias discretion over whether orjnotto award fees.

This Court has the discretion to determine whether to award reasonable attorney fees to

Billingsley under the PSPA. K.S.A. 60-5320(g) uses "shall" when describing the court awarding

attorney fees. "Shall," when viewed in isolation, "can be ambiguous because it is susceptible to

multiple meanings, including 'must,' 'should,' or even 'may' depending on the context." State v.

Strong, 317 Kan. 197, 204, 527 P.3d 548 (2023) (citing State v. Raschke, 289 Kan. 911,219 P.3d

481 (2009)).

Kansas courts have been "careful to note that there is no absolute test to determine whether

'shall' in a statute makes the provision mandatory or directory [,]" although certain patterns have

developed in the case law. Raschke, 289 Kan. at 920. The Kansas Supreme Court has identified

the following factors to determine "whether the legislature's use of 'shall' makes a statitory

provision mandatory or directory: (1) legislative context and history; (2) substantive effect on a



party's right versus merely form or procedural effect; (3) the existence or nonexistence of

consequences for noncompliance; and (4) the subject matter of the statutory provision^]" Id.

First, the legislative policy behind the PSPA is to stop strategic lawsuits against public

participation (SLAPPs), and the Kansas Court of Appeals has held that the PSPA "is intended to

prevent meritless lawsuits that chill individuals' exercise of their rights of free speech, association,

and to petition." Kan. Governmental Ethics Comm'n v. Shepard, Nos. 126,522 & 126,523, 2024

WL 4095609 at *5-6 (Kan. Ct App. Sep. 6, 2024) (pending publication). Further, the Court of

Appeals has emphasized that anti-SLAPP statutes provide "a procedural remedy early in the

litigation for those parties claiming to be harassed by a SLAPP lawsuit." Doe v. Kan. State Univ.,

61 Kan. App. 2d 128, 135,499 P.3d 1136 (2021).

The second factor analyzes whether there is a substantive effect on a party's right. Raschke,

289 Kan. at 920. The Kansas Supreme Court has explicitly held that attorney fees provisions in

statutes are procedural as such provisions do not change the substantive law. Nitchals v. Williams,

225 Kan. 285, 293-95, 590 P.2d 582 (1979). The second factor weighs in favor ofK.S.A. 60-

5320(g) being directory.

For the third factor, there are no consequences for the court electing not to award attorney

fees. This is notable because K.S.A. 60-5320(f) does contain a right for a party to petition for a

writ ofmandamus if the court does not act in an expedited fashion, but no such right exists within

K.S.A. 60-5320(g). The lack of a mandamus remedy creates the inference that the legislature

intended K.S.A. 60-5320(g) to be directory.

In contrast, there are potentially substantial consequences for the ability of the KGEC to

engage in good faith investigations ofKCFA violations if the court elects to award attorney fees.

The KGEC's small budget limits its ability to investigate matters if a pervasive threat of attorney



fees presents itself every time the KGEC files an action in district court to enforce investigatory

subpoenas, regardless of whether the KGEC operated in good faith. The reason the KGEC's

subpoena was struck was not due to bad faith, but because the court found that a statute crafted by

the legislature was unconstitutional as it was being applied to BilUngsley. Law enforcement

officers are not penalized by having evidence excluded from consideration when the officer

objectively and reasonably relied on a statute that is later held to be unconstitutional; the KGEC

should similarly not be penalized through financial consequences from relying on K.S.A. 25-

4154(a) with the objective and reasonable belief that the statute was constitutional. See State v.

Daniel, 291 Kan. 490,500, 242 P.3d 1186 (2010) (applying the good-faith exception, which allows

for the introduction of evidence recovered without a warrant by law enforcement if the officer

objectively and reasonably relied on a statute allowing for warrantless searches that is later held

unconstitutional.)

Finally, regarding the subject matter of the statjte, the PSPA is intended to protect certain

free speech rights from lawsuits that are solely intended to chill the defendant's speech. The

legislative history of the PSPA appears to focus primarily on defamation suits, but the statutory

text is incredibly broad and essentially allows a party to bring a PSPA motion against any

complaint presented in Kansas district courts. The broad nature of the PSPA allows defendants to

bring a motion to strike against any complaint filed by plaintiffs that concern the free speech rights

enumerated in K.S.A. 60-5320. Plaintiffs can vary greatly; on one end of the spectmm, they could

be predatory landlords who file retaliatory eviction complaints against tenants and on the other

end they could be state agencies attempting in good faith to investigate potential civil violations.

The Legislature appears to have recognized the broad range of applications for PSPA motions to

strike by using "shall" to award a district court judge discretion to craft the most appropriate



remedy for the kind of plaintiff at issue. Thus, the attorney fees provision of the PSPA is merely

an additional remedy aimed at deferring the filing of a lawsuit that would fall in the face of a PSPA

motion to stdke.

When considering the Raschke factors, the court should find that "shall" in K.S.A. 60-

5320(g) is directory as opposed to mandatory. See Raschke, 289 Kan. at 420. Reading "shall" as

directory still deters litigants from filing frivolous suits concemmg free speech rights because the

court retains the discretion to award attorney fees if deterrence is necessary.

c. iahis_CQur^determines it |^ aoBropriate^ to Award attorney fees, it should only
award attorney fees associated^ with the^ instant action because there was no
"claim" under the PSPA related to the February 2022 subpoena.

Assuming that K.S.A. 60-5320 applies, this Court has the discretion to award reasonable

attorney fees if doing so is necessary. When it comes to the reasonableness of attorney fees and

costs, the "burden to prove reasonableness of the fees and expenses requested is upon the party

making the request." In re Mouchague, 56 Kan. App. 2d 983, 994, 442 P.3d 125 (2019) (internal

quotation marks omitted). In Westar Energy, Inc. v. Wittig, 44 Kan. App. 2d 182, 204, 235 P.3d

515 (2010), the Court of Appeals noted that a district court determines the reasonableness of

attorney fees by weighing the factors in Kansas Rule of Professional Conduct 1.5(a), which

includes:

(1) the time and labor required, the novelty of the difficulty of the questions involved, and
the skill requisite to perform the legal services properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment
will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;
(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client;
(7) the experience, reputation, and ability of the lawyer or lawyers perfomiing the

services; and
(8) whether the fee is fixed or contingent.



Rather than ask for attorney fees associated with this instant action, Billingsley states he

intends to use his PSPA Motion to claim attorney fees related to the February 2022 subpoena.

(Billingsley Aff. p. 2-5.) Billingsley vaguely describes the alleged legal expenses he incurred

related to the February 2022 subpoena. (Billingsley Aff. p. 2-5.) Although the June 2022 letter that

Billmgsley attached to his affidavit does not even contain Billingsley's name, Billingsley is relying

on the letter for his apparent objections to the February 2022 subpoena that Billingsley intends to

apply to the August 2023 subpoena.

To be clear, Billingsley cannot rely on the PSPA for attorney fees and costs associated with

a purely administrative subpoena that never rose to the level of "claim" under the PSPA because

nothing was ever filed in district court. There was never a "claim" under the PSPA related to the

underlying investigation until August 31, 2023, when the Petition was filed. Prior to August 31,

2023, the KGEC attempted to resolve the underlying investigation without litigation; therefore,

the PSPA did not apply.

Further, Billingsley attempts to group the August 2023 subpoena and the February 2022

subpoena to maximize his attorney fees. All parties agree that the August 2023 subpoena is

different from the February 2022 subpoena at least in part because it is narrower in scope.

Moreover, the PSPA did not apply until the KGEC filed the instant enforcement action, hence

there was no statitory anchor giving the court the discretion to award attorney fees prior to August

2023. K.S.A. 60-5320. If there were any doubts regarding the applicability of the PSPA to the

February 2022 subpoena, the Shepard opinion makes it clear that the Court of Appeals would have

also found it premature to file a motion to strike and claim attorney fees for the February 2022

subpoena. This is because nothing was filed in district court and served upon Billingsley for the

February 2022 subpoena, and a complaint was certainly not filed. Shepard, 2024 WL 4095609 at



*5. Therefore, if this Court elects to award fees, this Court should limit its award only to those

reasonable attorney fees associated with the action at bar.

The subpoenas are distinct from one another. The August 2023 subpoena contains nine

independent and narrow requests for information. (Ex. B to Pet.) The first four requests for

communications are limited based on time and specific subject matter; the second four requests

are limited based on time, the individuals the communications were between, and the subject

matter discussed; and the final request for information is limited to a single set of expenditures by

Lift Up PAC to an entity called Battleground Connect. (Ex. B to Pet.)

In contrast, the February 2022 subpoena only contains two requests for information.

(Attach. 1 to Billingsley Aff.) The first request sought all communications, limited by time, by and

between a range of mdividuals. (Id.) The second request was limited to communications that

occurred either at a specific time or that discussed a specific subject matter. (Id.)

Although the information requested by the August 2023 subpoena could result in some

overlap with responsive production to the February 2022 subpoena, Billingsley and his counsel

have represented that the subpoenas are different matters; thus, the carryover of attorney fees is

inappropriate. (Billingsley Aff. p. 2-5.); (Ex. B.) A true and correct copy of the email exchange

with opposing counsel acknowledging the difference in the subpoenas for representation purposes

is attached and incorporated as Exhibit B. Billingsley recognized that the August 2023 subpoena

is narrower in scope than the February 2022 subpoena. (Billingsley Aff. p. 4.) The representation

from Billingsley's counsel came about via an email exchange where his counsel indicated that he

was not retained regarding the second subpoena—admitting that the second subpoena was a

distinct matter. (Ex. B.)



Even if awarded, this Court should limit any award of attorney fees to the action at bar.

The PSPA did not even apply to the February 2022 subpoena because no action was filed, the

PSPA could not legally have applied to that subpoena, and the subpoenas are so different that it

would be inappropriate to allow Billingsley to carry over his attorney fees from the February 2022

subpoena.

d. Sanctions are inappropriate as there is no conduct to deter.

Towards the end of his reply memorandum, Billingsley raises the issue of sanctions. He

cites K.S.A. 60-5320(g)(2) and contends that the length of the investigation and apparent political

criticism of some portions of the KCFA render sanctions appropriate. Sanctions are wholly

inappropriate, particularly because the arguments Billingsley relies on to justify sanctions are

primarily based on an investigation and investigatory subpoena (the February 2022 subpoena) that

were not subject to the PSPA—the only procedural tool that Billingsley relies on for sanctions.

Moreover, Billingsley has yet to identify "who" he is requesting the court sanction, other than

hinting at the stalls hearing held on August 27, 2024, that sanctions should be leveraged against

the KGEC as an agency. It remains unclear if sanctions should be imposed on the KGEC as an

entity, the Executive Director, or the General Counsel.

K.S.A. 60-5320(g)(2) permits the court to award sanctions "as the court determines

necessary to deter repetition of the conduct by others similarly situated." The only "others similarly

situated" would be the KGEC or another state agency. Because this investigation was made with

the good faith belief that KCFA violations occurred and that the KCFA's prohibitions were

constit-itional, there is no problematic conduct that occurred, and none that needs to be deterred.

Billingsley's allegations regarding sanctions are without merit. Claims for sanctions should

not be made lightly, and yet Billingsley offers little justification to substantiate this significant

10



request. The bulk of the apparent justification for sanctions is that the KGEC allegedly

"abandoned" a former subpoena that was served on Billingsley. Significantly, Billmgsley never

complied with the original subpoena nor did the KGEC enforce such subpoena in district court.

The KGEC's choice to not pursue enforcement of the first subpoena should not constitute grounds

for sanctions, particularly since the PSPA was not even applied to the first subpoena, and the

present case only concerns the August 2023 subpoena.

Billingsley then contends that there was no discussion prior to the instant subpoena being

served on him. As of April 2023, K.S.A. 25-4158(d) requires the KGEC to file an enforcement

action in district court before it may even formally serve an individual. Notably, though, once

Defendant Billingsley was served, counsel for the KGEC reached out to counsel for Defendant

Billingsley to attempt good faith discussions to resolve any potential fmstrations with the

subpoena. This meeting lasted over an hour but did not yield fruitful results.

Further, the KGEC continued to communicate with opposing counsel via email and phone

call following this initial meetmg. Counsel for both parties continued to communicate via email

into October of 2023, until it became clear that litigation would be the only feasible path moving

forward as the parties could not come to an agreement regarding production under the subpoena.

Additionally, the KGEC afforded Billingsley additional time to respond to its Petition so that more

time could be afforded to discussion between counsel for the parties.

The KGEC has gone above and beyond to fulfill its duty to confer with opposing counsel

to attempt a solution outside of litigation. Unfortunately, the meetings between counsel were not

fruitful; however, that is not a justification for sanctions. Furthermore, sanctions are inappropriate

because there is no problematic conduct to "deter."

11



The KGEC filed the instant action with a good faith belief that K.S.A. 25-4154, K.S.A. 25-

4170, and K.S.A. 25-4153b were potentially violated and that all three statutes were constitutional,

both facially and as applied to Billingsley. At the time the KGEC filed its Petition, there was no

case law findmg that K.S.A. 25-4154(a) was unconstitutional, nor did the KGEC have reason to

believe the statute was unconstitutional. The only conduct that would be deterred would be good

faith investigations into apparent KCFA violations.

The facts underlying the KGEC's belief were clearly articulated in the Findings of Fact

and Conclusions of Law issued by the Commission, which Billingsley does not meanmgfully

contest. The KGEC's petition was not frivolously filed. Thus, this Court should not impose

sanctions on the KGEC, its Executive Director, or its General Counsel.

CONCLUSION

For the reasons stated above, and for the reasons articulated in the KGEC's earlier

memoranda, this Court should deny Defendant Billingsley's request for attorney fees, costs, and

sanctions.

Respectfully submitted,

/s/ Kaitlvn R. Bull-Stewart

Kaitlyn R. Bull-Stewart, #28892
General Counsel
Kansas Governmental Ethics Commission

901 S. Kansas Ave.

Topeka,KS 66612
(785) 296-4219; (785) 296-2548 (fax)
kaitlyn.bull-stewart@ks.gov
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that on this 17th day of September 2024,1 filed a tme
and correct copy of the above and foregomg with the Court using the Kansas Courts e-filing

system which sent notification to all parties of interest participating in the Kansas Courts e-filing
system.

/s/ Kaitlyn R. Bull-Stewart

Kaitlyn R. Bull-Stewart, ^28892
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Nos. 126,522

126,523

IN THE COURT OF APPEALS OF THE STATE OF KANSAS

KANSAS GOVERNMENTAL ETHICS COMMISSION,

Appellee,

V.

FABIAN SHEPARD and
CHERYL REYNOLDS,

Appellants.

SYLLABUS BY THE COURT

1.

The Kansas Governmental Ethics Commission is statutorily authorized to

investigate any matter to which the Kansas Campaign Finance Act applies, regardless of

whether a complaint has been filed.

2.

The Kansas Campaign Finance Act does not limit the Commission's subpoena

power to known or suspected violators. It can subpoena witnesses or records when it

reasonably suspects that someone violated the Act and can require the production of any

other documents or records which it deems relevant or material to the investigation.

3.

Under the Kansas Public Speech Protection Act, a motion to strike is filed after

service of a complamt. A First Amendment privilege is prematu-e when no complaint has

been filed, no affirmative defense has been raised, and no discovery order has been

issued. EXHIBIT

A

14



Appeal from Shawnee District Court; TERESA L. WATSON, judge. Oral argument held July 9,

2024. Opinion filed September 6,2024. AfRnned.

T. Chef Compton andLyndon W. Vbc, ofFleeson, Gooing, Coulson & Kitch, L.L.C., ofWichita,

for appellants.

Kaitlyn R. Bull-Stewart, general counsel, of Kansas Governmental Ethics Commission, for

appellee.

Before GREEN, PJ., HILL and GARDNER, JJ.

GARDNER, J.: When investigating whether certain campaign contributions

violated the Kansas Campaign Finance Act (KCFA), K.S.A. 25-4142 et seq., the Kansas

Governmental Ethics Commission issued administrative subpoenas to Fabian Shepard

and Cheryl Reynolds (Appellants). When Appellants had not responded to the subpoenas

after five months, the Commission filed applications with the district court to enforce

them. Appellants then unsuccessfully moved to strike the enforcement applications under

the Kansas Public Speech Protection Act (the Act), K.S.A. 2022 Supp. 60-5320, alleging

the subpoenas violated their rights under the First Amendment to the United States

Constitution. Now, on interlocutory appeal, Appellants claim the district court erred by

finding the Commission met its burden to prove that it would likely prevail on its

requests to enforce the subpoenas. Finding no error, we a£5im.

FACTUAL AND PROCEDURAL BACKGROUND

In February 2022, the Kansas Governmental Ethics Commission issued subpoenas

to Appellants and several other individuals to produce communications and documents

related to the Commission's investigation about campaign contributions to and from

various political committees or parties. The subpoenas allege that Appellants and several

others volunteered as members of three central committees when these committees made

15



allegedly illegal contributions to the Kansas Republican Party, in violation of the KCFA.

Shepard was the chairperson for the Johnson County central committee and Reynolds

was the chairperson and treasurer for the Shawnee County central committee during the

relevant investigatory period.

While acting in these roles, Appellants allegedly participated in or obtained

information related to an alleged passthrough scheme. The subpoenas allege that the

passfhrough scheme involves a separate party who made two large contributions to two

political action committees (PACs), which then contributed the money to the three central

committees. When the central committees received those contributions, they allegedly

agreed to transfer them to the Kansas Republican Party upon request. The subpoenas also

listed several provisions of the KCFA and said that the central committees illegally

contributed to the Kansas Republican Party for some other person or entity. The

subpoenas also suggest that several parties made and accepted contributions in amounts

exceeding statutory contributions limits, including a $5,000 limit imposed under K.S.A.

25-4153(d).

Appellants did not respond to the subpoenas, so after several months the

Commission moved the district court to enforce them and compel the production of the

information requested. Appellants then moved to strike the Commission's applications

under the Act, asserting that the subpoenas stifled their exercise of their First Amendment

rights.

The district court held a hearing on Appellants' motions to strike and later denied

them. The district court found that Appellants had made a prima facie showing under the

first prong of the test—that the subpoenas targeted communications that concerned issues

protected under the First Amendment. See T&T Financial of Kansas City v. Toy hr. No.

117,624, 2017 WL 6546634, at *4 (Kan. App. 2017) (unpublished opinion) (statutory

two-part test for deciding Act motions to strike first requires movant to make prima facie

16



showing that the claim against which the motion is based concerns a party's exercise of

right of free speech, right to petition, or right of association). The district court found the

communications occurred "among individuals connected by common political interests"

and concerned Appellants' First Amendment rights.

The court then addressed the second prong of the test—whether the Commission

could establish a likelihood that the court would grant its application to enforce the

administrative subpoenas. See K.S.A. 2022 Supp. 60-5320(d). The district court found

the Commission had shown reasonable suspicion that a campaign finance violation had

occurred, and that the statute did not require a showing that the recipients of the

subpoenas, here Appellants, had violated the statute. See K.S.A. 25-4158. The district

court also found that Appellants' assertion of a First Amendment privilege was

premature.

Next, the district court analyzed whether the subpoenas requested information

"reasonably relevant" to the alleged violations, as required under the KCFA subsection

authorizing this kind of investigatory subpoena, K.S.A. 25-415 8(d). It found the

subpoenas sought two categories of information. The district court found the first

category impermissibly overbroad because although the requests were limited by time,

they were not limited by subject matter. The district court explained that if Appellants

later objected to the breadth of this provision, the court would sustam an overbreadth

objection unless the provision were modified. The district court thus concluded that it

"would not compel a response to [the first] request... as written." But the district court

found a second category of requests, seeking communications limited to a specific

subject matter, "much more tailored to information... reasonably relevant to the

violations alleged." The district court thus held that it would likely enforce five of six

requests in this second category. As a result, it denied Appellants' motions to strike,

finding substantial competent evidence showed a likelihood that the Commission would

prevail on its motions to enforce the subpoenas.

17



Finally, the district court denied the Commission's motion for attorney fees

because it found no showing that Appellants had filed their motions fi-ivolously or solely

to delay the Commission's investigation. See K.S.A. 2022 Supp. 60-5320(g) ("If the court

finds that the motion to strike is frivolous or solely intended to cause delay, the court

shall award to the responding party reasonable attorney fees and costs related to the

motion."). The district court did not address Appellants' requests for attorney fees, as

K.S.A. 2022 Supp. 60-5320(g) permits such an award only when a motion to strike is

successful.

Appellants filed timely interlocutory appeals under K.S.A. 2022 Supp. 60-

5320(f)(2). Our motions panel granted Appellants' unopposed motion to consolidate these

cases on appeal.

THE DISTRICT COURT PROPERLY DENIED APPELLANTS' MOTIONS TO STRIKE

In determining whether the district court erred by denying Appellants' motions to

strike the subpoenas, we begin by reviewing the relevant statutes.

Overview of the Act

The Kansas Legislature adopted the Kansas Public Speech Protection Act, K.S.A.

60-5320, in 2016. L. 2016, ch. 58, §1. Sometimes referred to as an anti-SLAPP statute,

the Act is intended to prevent meritless lawsuits that inhibit free speech, liown as

SLAPPs, or '"strategic lawsuits against public participation."' Taylor, 2017 WL 6546634,

at * 3. The purpose of the Act is to "encourage and safeguard the constititional rights of a

person to petition, and speak freely and associate freely, in connection with a public issue

or issue of public interest to the maximum extent permitted by law while... protectmg

the rights of a person to file meritorious lawsuits for demonstrable injury." K.S.A. 2022
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Supp. 60-5320(b). The Act is "applied and construed liberally to effectuate its general

purposes." K.S.A. 2022 Supp. 60-5320(k).

The Act "provides a procedural remedy early in the litigation for those parties

claiming to be harassed by a SLAPP lawsuit." Taylor, 2017 WL 6546634, at *4. The Act

broadly defines a "claim" as "any lawsuit, cause of action, claim, cross-claim,

counterclaim or other judicial pleading or filing requesting relief." K.S.A. 2022 Supp. 60-

5320(c)(l). It allows a party to move to strike a claim if the claim "is based on, relates to

or is in response to [that] party's exercise of the right of free speech, right to petition or

right of association." K.S.A. 2022 Supp. 60-5320(d). The movant must make aprima

facie showing that one or more of the claims asserted in the filing concerns the exercise

of freedom of speech, freedom to petition, or freedom of association. If the moving party

meets that burden, the burden shifts to the responding party to establish a likelihood of

prevailing on the claim by presenting substantial competent evidence to support a prima

facie case. K.S.A. 2022 Supp. 60-5320(d).

Appellants argue that the district court erred by denying their motions to strike

under the Act. They assert that the Commission did not sufficiently prove that the district

court would grant its applications to enforce the subpoenas because: (1) the subpoenas

do not limit the requests for information to items reasonably relevant to the alleged

violations and thus exceed the statutory authority granted the Commission under K.S.A.

25-415 8(d); (2) the information requested is constitutionally protected under the First

Amendment; and (3) the Commission did not show that it reasonably suspected that a

violation of the KCFA had occurred.

This court exercises unlimited review of a district court's order granting or denying

a motion to strike under the Act. See Doe v. Kansas State University, 61 Kan. App.2d

128,137,499 P.3d 1136 (2021). Similarly, to the extent this analysis requires statutory
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interpretation, our review is unlimited. Nauheim v. City ofTopeka, 309 Kan.145,149,

432 P.3d 647 (2019); Doe, 61 Kan. App. 2d at 137.

A. Step One of the Anti-SLAPP Test: Appellants' Prima Facie Showing

The district court looked to K.S.A. 2022 Supp. 60-5320(c)(l)'s definition of a

"claim" as including a "filing requesting relief," and found that the Commission's

application to enforce an administrative subpoena was a claim. The Commission did not

cross-appeal the district court's findings that the Act applies to the Commission's action to

enforce its subpoenas or that Appellants successfully carried their burden of establishing

a prima facie case under the Act. Those holdings are thus not subject to review. Williams

v. GEICO General Ins. Co., 311 Kan, 78, 80, 456 P.3d 222 (2020); see K.S.A. 60-

2103(h).

B. Step Two of the Anti-SLAPP Test: The Merits of the Commission's Claim

The burden thus shifts to the party asserting the claim, the Commission, to

establish a likelihood of prevailing on the merits by coming forward with substantial

competent evidence to establish a prima facie case. K.S.A. 2022 Supp. 60-5320(d). The

district court found that "prevailing on the claim" in the context of this request to enforce

a pre-complaint subpoena meant "that the [Commission] must establish a likelihood that

the Court would grant its application to enforce the administrative subpoena...

supported by substantial competent evidence of the elements necessary to compel

. enforcement of the subpoena." Both parties agree with the district court's framing of the

issue, but Appellants disagree with its conclusion that the Commission met its burden.

We thus consider whether substantial competent evidence shows the Commission would

likely succeed on its requests to enforce the pre-complaint subpoenas. See K.S.A. 2022

Supp. 60-5320(d).
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1. Some Overbroad Requests Do Not Compel the Court to Grant the Motion to

Strike.

The district court found that one of the two categories of information requested by

the subpoenas was unpermissibly overbroad—not reasonably relevant to the alleged

campaign finance violations—because the Commission did not limit it by subject matter.

Appellants argue for the first time on appeal that the district court should have found that

the impermissible broadness of some requests in the subpoenas rendered the subpoenas

completely unenforceable, so the court should have granted its motion to strike. We

generally do not consider matters not raised before the district court, absent an argument

supporting our application of a recognized exception. See Gannon v. State, 303 Kan. 682,

733, 368 P.3d 1024 (2016). And appellants argue no such exception here. See State v.

Alien, 314 Kan. 280,283, 497 P.3d 566 (2021) (listing three recognized exceptions).

Supreme Court Rule 6.02(a)(5) (2024 Kan. S. Ct. R. at 36) requires an appellant to

explain why an issue that was not raised below should be considered for the first time on

appeal. State v. Johnson, 309 Kan. 992, 995,441 P.3d 1036 (2019). In State v. Godfrey,

301Kan. 1041,1044, 350 P.3d 1068 (2015), and State v. Williams, 298 Kan. 1075, 1085,

319 P.3d 528 (2014), our Supreme Court warned that Supreme Court Rule 6.02(a)(5)

would be strictly enforced, and that litigants who failed to comply with this rule risked a

ruling that the issue is improperly briefed and will be deemed waived or abandoned. See

State v. Daniel, 307 Kan. 428, 430, 410 P.3d 877 (2018). This new issue is thus

unpreserved.

Nor do Appellants cite any legal authority for this "all or nothing" claim, so we

may dismiss it on that basis as well. See In re Adoption ofT.M.M.H., 307 Kan. 902,912,

416 P.3d 999 (2018) (dismissing for failure to support point with pertinent authority).

We find guidance in K.S.A. 2022 Supp. 60-5320(d), which states: "If the responding

party meets the burden, the court shall deny the motion." The district court, having found

that the Commission met its burden, complied with this statutory directive by denying the
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motion to strike. The Commission established a likelihood of succeeding on a substantial

portion of its requests to enforce the administrative subpoenas. That other requests may

later be found objectionable or privileged does not defeat the Commission's showing at

this stage of the proceedings.

Appellants also point to Caranchini v. Peck, 355 F. Supp. 3d 1052 (D. Kan. 2018),

where the federal district court granted some motions to strike and denied others. The

court later awarded fees under K.S.A. 2016 Supp. 60-5320(g) for the claims on which it

granted the motions to strike. Caranchini v. Peck, No. 18-2249-CM-TJJ, 2019 WL

4168801 (unpublished opinion). But that case contradicts their argument that some

overbroad requests compel the court to grant the motion to strike. And even if the district

court could have done as the Caranchini court did, it chose not to, and that is the decision

we must review. Appellants cite no precedent compelling the district court to grant its

motion to strike when it finds some requests in a subpoena may later be found overbroad.

We also find this argument premature, as the district court has not yet decided

whether to enforce or modify the subpoenas. True, as Appellants note, some cases have

granted anti-SLAPP motions to strike when the court found a claim error could not be

remedied by a modification. See, e.g., Microsoft Corp. v. M. Media, No. CV-17-347-

MWF (AJWx), 2018 WL 5094969, at *7 (C.D. Cal. 2018) (unpublished opinion)

(granting anti-SLAPP motion to strike because claim was barred by litigation privilege so

leave to amend would be futile); Grant & Eisenhofer, P.A. v. Brown, No. CV-5968 PSG

(PJWx), 2017 WL 6343506, at *6-7 (C.D. Cal. 2017) (unpublished opinion) (same). But

in such cases, a pleading had been filed setting forth claims before any motion to strike

was made, as is the norm for anti-SLAPP motions, and the courts found any modification

or amendment of the claims would be futile.

Not so here. This anti-SLAPP motion to strike is unusual and problematic because

no pleading has yet been filed. Like all anti-SLAPP statutes, the Act is intended to
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prevent meritless lawsuits that chill individuals' exercise of their rights of free speech,

association, and to petition. Doe, 61 Kan. App. 2d at 145. Consistently, the Act

contemplates that a motion to strike is filed after service of a complaint, not before: "The

motion to strike made under this subsection may be filed within 60 days of the service of

the most recent complaint or, in the court's discretion, at any later time upon terms it

deems proper." K.S.A. 2022 Supp. 60-5320(d). Nothing m the statute permits an earlier

motion to strike, as Appellants filed here. To the contrary, the rest of the statute

contemplates that a pleadmg has been filed. See, e.g., K.S.A. 2022 Supp. 60-5320(d)

(allowmg affidavits to shore up factual contentions in petition); K.S.A. 2022 Supp. 60-

5320(e)(2) (referring to post-pleading matters—"all discovery, motions or other pendmg

hearings shall be stayed upon the filing of the motion to strike").

In contrast, the Commission is statutorily authorized to investigate any matter to

which the KCFA applies, regardless of whether a complaint has been filed. K.S.A. 25-

4158(c) ("The commission may investigate, or cause to be investigated, any matter

required to be reported upon by any person under the provisions of the campaign finance

act, or any matter to which the campaign finance act applies irrespective of whether a

complamt has been filed in relation thereto.").

Yet the Commission does not claim on appeal that Appellants' motions to strike

were filed too early, see K.S.A. 2022 Supp. 60-5320(d), so we do not mle on that basis.

Still, under the unique pre-complaint status of Appellants' motions to strike, the district

court was not determining the likely failure or success of a claim in a complaint, as is

typical m anti-SLAPP litigation. It was merely determining the likelihood that it would

grant the Commission's application to enforce its admmistrative pre-complaint

subpoenas. The district court implicitly found that the overbreadfh in the Commission's

first requests for information did not affect the rest of the subpoenas and could later be

corrected through modification. And unlike in the California cases above, Appellants
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have not shown that modification or amendment would be futile. We are thus not

persuaded by those California cases or other post-complaint cases.

As the Commission correctly notes, when deciding whether to enforce a subpoena,

a district court generally has discretion to modify a subpoena. See K.S.A. 2022 Supp. 60-

245(c)(3)(A)(iii), (iv) (authorizing quashing or modification of subpoena to protect

witnesses from misuses of subpoena powers). As our Supreme Court stated in Cessna

Aircraft Co. v. Kansas Comm'n on Civil Rights, 229 Kan. 15, 27, 622 P.2d 124 (1981):

'"[A] district court has power to modify a subpoena and thus remove any objectionable

features from it while preserving the remainder. We know of no reason why a district

court should not, a fortiori, have the same power with respect to a subpoena duces tecum

issued by [the Kansas Commission on Civil Rights] and we so hold.' [Citations omitted.]"

Similarly, the district court here has the power to modify a subpoena duces tecum

issued by the Commission. The district court may thus decide to modify or enforce only

part of the subpoenas when addressing this issue m a future proceeding. But for now, we

dismiss Appellants' argument—that the Commission had to prove that the subpoenas are

enforceable as written to survive Appellants' motions to strike under the Act—as

unpreserved, unsupported, and premature.

2. Appellants'Asserted First Amendment Privilege Does Not Defeat the

Commission's Claim.

Appellants next argue that the information demanded in the Commission's

subpoenas is barred by their First Amendment privilege, so the court should have granted

their motions to strike. The Commission counters that this claim is premature.

Appellants contend that the Commission must come forward with substantial

competent evidence not only to establish the elements of its various claims but also to
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defeat Appellants' defenses to those claims—their First Amendment privilege. In making

this assertion, Appellants rely primarily on California law, citing McGarry v. University

of San Diego, 154 Cal. App. 4th 97,108, 64 Cal. Rptr. 3d 467 (2007), where the court

stated that in considering whether plaintiff has met its evidentiary burden, it must

consider pleadings and evidence. But McGarry held that the court cannot weigh the

evidence; the court must simply determine whether the plaintiffs evidence would, if

credited, be sufficient to meet the burden of proof, analogous to the standard applicable to

a motion for a directed verdict. 154 Cal. App. 4th at 108.

California law generally requires that a court assesses the defendant's evidence

only to determine whether it defeats the plaintiffs claim as a matter of law.

"Because the Court concludes that Defendants' conduct constitutes protected

activity for purposes of the anti-SLAPP statute, G&E must establish 'a probability that

[it] will prevail on the claun.' Simpson Strong-Tie, 49 Cal. 4fh at 21. In assessing this

probability, the Court does not 'weigh credibility' or 'evaluate the weight of the evidence,'

but instead 'accept[s] as true all evidence favorable to the plaintiff and assess [es] the

defendant's evidence only to determine if it defeats the plaintiffs submission as a matter

of law.' Grewal v. Jammu, 191 Cal. App. 4th 977,989 (2011) (quoting Overstockcom,

Inc. v. Gradient Analytics, Inc., 151 Cal. App. 4th 688, 699-700 [2007])." Grant &

Eisenhofer, P.A. v. Brown, No. CV-17-5968-PSG (PJWx), 2017 WL 6343506, at *5

(C.D. Cal. 2017) (unpublished opinion).

See also Trinity Risk Management, LLCv. Simplified Labor Staffing Solutions, Inc., 59

Cal. App. 5th 995,1003, 273 Cal. Rptr. 3d 831 (2021) ("[W]e accept the opposing party's

evidence as true and evaluate the moving party's evidence only to determine if it has

defeated the opposing party's evidence as a matter of law. [Soukup v. Law Offices of

Herbert Hqfif(20Q6) 39 Cal. 4th 260,269,fa. 3,46 Cal. Rptr. 3d 638,139 P.3d 30.]").
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As for Kansas law, the Act states: "In making its determination, the court shall

consider pleadings and supporting and opposing affidavits stating the facts upon which

the liability or defense is based." K.S.A. 2022 Supp. 60-5320(d). Kansas law is largely

undeveloped on this point. Cf. Kemmerly v. Wichita Eagle, No. 124,220,2022 WL

1436399, at *3 (Kan. App. 2022) (unpublished opinion) ("[T]o avoid the motions to

strike after the defendants met their mitial burden of showing the claims concerned their

exercise of free speech, [the plaintiff] needed to present to the district court substantial

competent evidence that he would prevail on his ... claim."). Kansas cases have not

often applied this anti-SLAPP statute m analyzing a defense, raised to defeat the

plaintiffs evidentiary burden. See Doe, 61 Kan. App. 2d at 148-49 (finding district court,

in considering second prong of anti-SLAPP test, improperly considered motion to dismiss

because it is not a "pleading" as defined in K.S.A. 2020 Supp. 60-207). Our cases have

thus not clarified whether the court's review of an answer or affidavits stating a defense is

merely to determine whether the defendant's evidence defeats the opposing party's

evidence as a matter of law. But here, because Appellants moved to strike before any

complaint was filed, the district court had no pleadings to consider. No party points us to

any affidavits either, so the district court could not apply K.S.A. 2022 Supp. 60-5320(d)

(requiring court to consider pleadings and supporting and opposing affidavits stating facts

upon which liability or defense is based).

Appropriately, the district court did not wade into the depths of the standard of

proof for this second prong; it rejected Appellants' First Amendment privilege as

procedurally premature. First, it found that Appellants never asserted a First Amendment

privilege in response to the subpoenas because Appellants did not respond to the

subpoenas at all, choosing mstead to seek relief under the Act. Second, the district court

found that despite the lengthy opportunity for the parties to do so, the parties had not

conferred about any objections or raised any non-Act objections, such as overbreadth, to

the court.
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Third, the district court addressed the Appellants' primary authority on this issue—

Grandbouche v. Clancy, 825 F.2d 1463,1466-67 (10th Cir. 1987)—and found it

inapplicable. Grandbouche referenced a balancing test federal courts use when the

subject of a discovery order claims a First Amendment privilege not to disclose certain

information:

"In Silkwood, this court announced that when the subject of a discovery order

claims a First Amendment privilege not to disclose certain mformation, the trial court

must conduct a balancing test before ordering disclosure. Silhvood, 563 F.2d at 438.

Among the factors that the trial court must consider are (1) the relevance of the evidence;

(2) the necessity of receiving the information sought; (3) whether the infonnation is

available from other sources; and (4) the nature of the mfonnation. See id. The trial court

must also determine the validity of the claimed First Amendment privilege. Only after

examining all of these factors should the court decide whether the privilege must be

overborne by the need for the requested information." 825 F.2d at 1466-67.

The district court found that because it had not yet ordered Appellants to comply with the

subpoenas, this test could not be easily applied. It thus made no attempt to apply the

Grandbouche factors.

Even so. Appellants ask this court to apply the Grandbouche factors for the first

time on appeal. Appellants contend that Grandbouche applies "[w]hen a First

Amendment privilege is invoked m response to a subpoena," and that all four factors

weigh in their favor, so the Commission failed to show a likelihood of defeating their

First Amendment privilege. The Commission counters that we should not apply the

Grandbouche factors, but if we do, the factors favor it, on balance. But the Commission

mainly agrees with the district court that weighing Appellants' alleged First Amendment

privilege is premature.

We agree, as well, that weighing Appellants' alleged First Amendment privilege is

premature. First, Grandbouche established that "when the subject of a discovery order
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claims a First Amendment privilege not to disclose certain information, the trial court

must conduct a balancing test before ordering disclosure." (Emphasis added.) 825 F.2d at

1466. Appellants are not yet subject to any discovery order, nor are they named in any

lawsuit, so they have not raised an afBrmative defense of a First Amendment privilege.

We thus decline Appellants' invitation to apply Grandbouche more broadly and to weigh

the four factors ourselves—any such weighing is legally unsupported and is procedurally

premature.

Second, the Grandbouche factors are heavily fact-based, and the alleged facts are

largely disputed. We are a court of review, not a fact-finding court, and we cannot resolve

this issue in the first instance. To resolve this issue on the merits would require us to

consider facts outside the scant record but "[fjact-fmdmg is simply not the role of

appellate courts." State v. Nelson, 291Kan. 475,488,243 P.3d 343 (2010) (citing State v.

Thomas, 288 Kan. 157,161, 199 P.3d 1265 [2009]). We thus dismiss as premature

Appellants' assertion that the information demanded in the Commission's subpoenas is

barred by their First Amendment privilege. Cf. State v. Stuart, No. 124,489,2024 WL

2229961, at * 8-9 (Kan. App. 2024) (unpublished opinion) (dismissing equal protection

claim, finding additional factual findings necessary to consider constitutional claim). We

find no error in the district court's findings on this issue.

3. We Find Reasonable Suspicion of KCFA Violations

Finally, Appellants assert that the Commission failed to allege facts showing a

violation under the KCFA. Appellants argue that the Commission "has not described the

basis for th[e] [alleged] violation. It simply concludes that if a transfer occurred in the

context of mere suggestions by political actors, there must be a violation." Appellants

also challenge the factual and legal findings in the subpoenas as conclusory and overly

broad, and they claim the subpoenas must be issued only to those suspected of having

violated the KCFA.
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Reasonable suspicion that Appellants violated the KCFA is unnecessary.

We address this latter assertion first. Appellants claim and the Commission

disputes that to meet the Commission's burden of proof under the second step of the Act

analysis, the subpoenas must be issued only to persons suspected of having violated the

KCFA.

K.S.A. 25-4158(d)(l) is written broadly. It grants the Commission the authority to

issue investigatory subpoenas and to require the production of certain documents and

communications upon "a reasonable suspicion that a violation of the campaign finance

act has occurred":

"After a preliminary investigation of any matter reported to fhe commission

pursuant to subsection (c), and upon specific written findings of fact and conclusions of

law by the commission that there is a reasonable suspicion that a violation of the

campaign finance act has occurred, the commission or any of5cer designated by the

commission may administer oaths and affirmations, subpoena witnesses, compel their

attendance, take evidence, and require the production of any books, papers,

correspondence, memoranda, agreements, or other documents or records which the

commission deems relevant or material to the investigation... . Subpoenas duces tecum

shall be limited to items reasonably relevant to such alleged violations. Upon the request

of any person subpoenaed to appear and give testimony or to produce books, papers or

documents, the commission shall provide a copy of the written findings of facts and

conclusions of laws relating to the alleged violation committed by such person." K.S.A.

25-4158(d)(l).

Contrary to Appellants' argument, the statute does not limit the Commission's subpoena

power to individuals accused of committing crimes—it can subpoena witnesses or

records when it reasonably suspects that someone violated the KCFA and can require the

production of any other documents or records which it deems relevant or material to the

investigation.
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True, the last sentence of this statute requires the Commission, upon request, to

provide a suspected violator a copy of the facts and laws related to their violation. Here,

as the district court found, a copy was given to Appellants, regardless of whether they

were suspected violators. But that sentence does not control the rest of the paragraph,

which is broadly stated in plain terms. The Legislature has given the Commission the

power to investigate any matter to which the KCFA applies and even before a complaint

has been filed. K.S.A. 25-4158(c). And the statute does not require the Commission to

limit its investigation to known or suspected violators.

The subpoenas requested reasonably relevant items.

Still, the Commission had to provide substantial competent evidence that it met

the statutory requirements, including that it limited its requests for information "to items

reasonably relevant to [the] alleged violations." K.S.A. 25-4158(d)(l). Appellants assert

that the Commission's requests failed this restriction and that "a court may not enforce a

subpoena that exceeds the authority of the administrative agency issuing the subpoena."

Stateexrel. Brantv. Bank of America, 272 Kan. 182, 185, 31 P.3d952 (2001).

The district court found that the first category of information requested in the

Commission's subpoenas was impermissibly overbroad because the requests were not

limited by subject matter. Those requests were not reasonably relevant to the alleged

violations. Neither party challenges that ruling, so we do not address it.

Appellants challenge the district court's finding that the second category of

information requested in the Commission's subpoenas largely meets the "reasonably

relevant" requirement of this statute. That second category requests:
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"At any time, all communications and shared documents, including but not limited

to email, text, and social media messages, not otherwise produced that discuss or

concern any of the following:

• "Any and all transfers/contributions to The Right Way Kansas PAC for

Economic Growth or Lift Up Kansas PAC from the Republican State Leadership

Committee;

• "Transfers/contributions of $5,000 each to the Johnson County Republican

Central Committee, Shawnee County Republican Central Committee, Sedgwick

County Republican Central Committee, Kansas Republican Party, and

Republican House Campaign Committee, from The Right Way Kansas PAC for

Economic Growth and Lift Up Kansas PAC, occurring on or about September

2020;

• "Transfers/contributions to the Johnson County Republican Central Committee

of $5,000 from Ty Masterson for Kansas Senate on or about October 12,2020,

and $5,000 from Dan Hawkins for Kansas House on or about October 14,2020;

• "Transfers/contributions from fhe Johnson County Republican Central

Committee of $4,500 to the Republican House Campaign Committee on or about

October 19,2020, and $9,000 to the Kansas Republican Party on or about

September 29,2020;

• "Transfers/contributions from the Johnson County Republican Central

Committee of $5,000 to Mike Thompson for Kansas Senate on or about October

14,2020, $4,000 to Beverly Gossage for Kansas Senate on or about October 14,

2020, and $1,000 to Beverly Gossage for Kansas Senate on or about October 17,

2020;

• "Any other transfers/contdbutions or expenditure, known to be provided to the

Johnson County Republican Central Committee with the intention or

communicated desire for the funds to be subsequently given to another specific

person, committee, or entity."

Appellants assert that this category, like the first, is impermissibly overbroad. But other

than citing K.S.A. 25-415 8's "reasonably relevant" standard. Appellants do not provide a

legal basis for their argument.
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The district court properly considered the breadth of the subpoenas and made

factual findings which conflict with Appellants' assertions on appeal. The district court

found that the first five bullet points in this second category are appropriately limited by

time and subject matter—only the sixth is objectionable. Based on our mdependent

analysis, we reach the same result. The district court correctly found that "for the most

part, the second category ofmformation contains requests for information that, at least on

their face, appear to be enforceable and would likely be enforced."

Factual and legal findings support a reasonable suspicion of a violation.

Lastly, we address Appellants' assertion that the Commission failed in its burden

to show a reasonable suspicion of a violation of the KCFA. See K.S.A. 25-4158(d)(l).

Appellants contend that the Commission's theories about "giving in the name of another"

and "a known pass-through scheme" are novel and speculative.

In its response to Appellants' motions to strike, the Commission explained that it

suspected two KCFA violations: one for giving a contribution in the name of another,

contrary to K.S.A. 25-4154, and one for making and accepting contributions in excess of

the contribution limit provided in K.S.A. 25-4153(d).

The Commission alleged that fhe Republican State Leadership Committee made

two $37,500 payments to two PACs, and then several entities distributed these funds m

facially improper ways and in statutorily excessive amounts:

"On September 23,2020, and September 25,2020, two nearly inactive PACs

(Lift Up Kansas PAC and The Right Way PAC for Economic Growth, collectively 'the

passthrough PACs') gave $10,000 each to three central committees: the Johnson County

Republican Central Committee, fhe Shawnee County Republican Central Committee, and
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the Sedgwick County Republican Central Committee, (collectively 'the central

committees'). Within days most or all of these funds were contributed to the state

Republican Party. On the same day the passthrough PACs gave to the central committees,

the passthrough PACs also gave $5,000 to the state Republican Party. The statutory limit

was $5,000. K.S.A. [25-]4153(d).

"Given the consistency of the timing of all contributions at each stage including

the nearly identical timing of funds passing through fhe central committees, the similar

funding for both PACs, the substantial inactivity of the PACs, the quick turnaround of

assets from one fund to the next, and the ultimate disposition of the assets in the state

party committee that would have been an illegal overcontribution if directly contributed

by the RSLC or the PACs individually, fhe scheme is apparent."

After reviewing this information, the additional information in the parties' briefs, and the

subpoenas and their attached Bindings and conclusions, the district court found that "the

existence, amounts, and tuning of the contributions set forth in the [Commission's]

findings and conclusions give rise to a reasonable suspicion that a campaign finance

violation occurred."

Appellants do not convmcingly challenge this finding. As the district court found,

a reasonable suspicion, in the criminal context, is a low bar to meet. See Black's Law

Dictionary 1740 (llth ed. 2019) (defming reasonable suspicion as "[a] particularized and

objective basis, supported by specific and articulable facts, for suspecting a person of

criminal activity"); State v. Glover, 308 Kan. 590, 601,422 P.3d 64 (2018), rev'dand

remanded 589 U.S. 376, 140 S. Ct. 1183,206 L. Ed. 2d 412 (2020) (finding reasonable

suspicion a "low burden" m the criminal context). The reasonable suspicion standard sets

a similarly low bar here, in this civil context.

Having reviewed the Commission's factual allegations enumerated in its findings

of fact and conclusions of law attached to the subpoenas duces tecum, we agree that they

establish a reasonable suspicion that a campaign finance violation occurred. They set
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forfh a particulanzed and objective basis for believing that a violation of the KCFA has

occurred. The Commission thus provided a sufficient factual and legal basis to support its

requests to enforce the subpoenas, as the district court found in its well-reasoned and

well-written decision.

APPELLANTS ARE NOT ENTTTLED TO ATTORNEY FEES

Appellants challenge the district court's denial of their motion for attorney fees

under K.S.A. 2022 Supp. 60-5320(g) in the event we reverse. See K.S.A. 2022 Supp. 60-

5320(g) (The court shall award attorney fees to the defending party, "upon a

determination that the moving party has prevailed on its motion to strike."). Because we

are affirming the district court's denial of Appellants' motion to strike, this request is

moot.

Appellants' brief also states that they will move for appellate attorney fees under

Kansas Supreme Court Rule 7.07(b) (2024 Kan. S. Ct. R. at 52). But no motion for

appellate attorney fees has been filed. See Rule 7.07 (b)(2) ("A motion for attorney fees

on appeal must be made under Rule 5.01 and be filed no later than 14 days after oral

argument.") We thus award no appellate attorney fees.

Affirmed.
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From; ,]^hJ^y
TO! Kaitfvn Bdi-Stewart FKGECI

Cc: Skodund. Mark rKGECt: Riran Krieashauser
Subject: Re: Petition for Dtstrict Court Enforcement of Admffiistrative Subpoena re: Matthew Bitlangsley
Date: Wednesday, September 6,2023 3:45:29 PM

^3^%|^:i||^|fim^
ac^::affaeBm^^

Kaidyn-

We are not retained on tfae new subpoena enforcement action agamst Matt BiUingsley at this

time. I have touched base with Matt, and he indicated that he is out of the country on a pre-
planned vacation trip to Panama with his wife until September 18. Matt and I won't be able to
meet to discuss representation until after he gets back.

Can you let me know when you*ve perfected service? Obviously if we enter our appearance
on the case, we wiU want to discuss your aims with the uewty issued subpoena or work out an
appropriate scheduling order if this matter proceeds m fhe court case.

Given this context, let me know yom- thoughts on timing and scheduling at this point I don't
have visibility on the case m the system since I'm not retained, haventt entered my appearance,

and the application documents are sealed at this poiat I appreciate you providing me with a
courtesy copy of the documents, but I won't be able to see any service or subsequent filings
until I can meet with Matt to determine if he wants to retain us. Can you confirm fhat the

filings you sent are all the fiHngs in the case so far? Is the matter set for hearing at this point?

If we do get in on the case, we'll be able to discuss the order to seal, scheduling, etc. at that

point.

-Josh

OnThu, Aug 31,2023 at 2:18PMKaidynBuU-Stewart [KGEC]|
i> wrote:

j Good afternoon, EXHIBIT
B

Please see the attached courtesy copy of the petition filed today in Shawnee County District
Court. All pleadings have been filed under seal. Additionally, you will notice that the
Commission has approved a new subpoena for yom- client, which is attached to the petition

as Exhibit B, and has also approved accompanying Findings of Fact and Conclusions of
Law, which are attached to the petition as Exhibit C.

Exhibit A is too large for one email, so please keep your eye out for the accompanying email
j with the rest of the exhibits and a motion to seal the proceedings.

35



] Based on conversations with the Clerk of the Court, the Shawnee County District Court has

1 interpreted the new K.S.A. 25-415 8(d) to only statutorily seal the initial application for a
district court order. All other pleadings must be individually sealed by the other

j parties/counsel. I imagine we both would prefer the proceedings be entirely sealed, hence
the attached motion to seal the proceedings.

If Mr. Billingsley is willing to voluntarily comply, please let us know at your earliest
] convenience so we can address this without the need for enforcement by the District Court.

Please also let me know if you are willing to consent to email service on behalf of your

clients.

Thanks,

I Kaitlyn

I Kaitlyn R. Bull-Stewart
i

General Counsel

I Kansas Governmental Ethics Commission

(785) 296-4219

Joshua A. Ney, Partner

Kriegshauser Ney Law Group

Direct: (785) 414-9065
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